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Abstract: 

The 21
st
 century has seen a remarkable change in the role of women. From mere caretakers to the 

breadwinners; the journey indeed has been prolific. A 21
st
 century women doesn’t require any support to 

sustain in this society. On professional front, they have become as independent and competent as the male 

members of the society.  

Really there is no denial to the fact that the Times have changed, but alas! What remains stagnant is the 

victimization and violence in the private sphere of the family which due to its strong prevalence since a 

long time had acquired legal legitimacy. This paper seeks to highlight the disparities in the current legal 

system; throwing some light on the status quo of the women in their family. Further it also provides a 

brief critique on the Domestic Violence Act , 2006. It concludes with certain sets of recommendation that 

can help women to fight for justice and would help them protect their fundamental human rights. 
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REVIEW OF THE LITERATURE: 

Every year infinite number of women are assaulted and subjected to mental trauma. Despite 

an effective legislation, the grass root implementation is missing. With multiple assaults per 

individual the statistics have crossed all the bars of limitation. Definitions of domestic 

violence are socially constructed, have developed over time, and reflect prevailing  

understandings, interests and power distributions (Muehlenhard & Kimes 1999). There is 

no statutory or shared definition of domestic violence used by criminal justice agencies, 

researchers and  other relevant groups. This has implications for the comparability of research 

and monitoring information, and for coordinated policy development and action (Crisp & 

Stanko 2001, HMCPSI/HMIC 2004). Domestic Violence Bill is a Bill that provides all 

women in the domestic relationship, whether marriage or live-in, a right to seek legal action 

against her male partner if she perceives her male partner's conduct is a form of domestic 

violence. If the complaint is lodged, a protection officer, predominantly a female, will pass 

restraining orders and give a second chance to reconcile. If the woman complains yet again, 

the male partner, irrespective of his family background and social status, will be convicted 

with one year imprisonment and fine of Rs. 20,000/- without any further enquiry. (Domestic 

violence act). Because of  the widespread prevalence across cultures, subcultures;: 'and 

socioeconomic status, effect on the economy, and severity of  the crimes, the intricacies of 

domestic violence and violent relationships must be better understood by mental health 

professionals in order to provide more helpful and relevant services, and improve access to 

those services, for those who seek them. Since around 1980, more and more people are 

becoming aware of  domestic violence, more literature is being published, and some of  the 

common myths are being dispelled (McCue, 2008; Matthews, 2004). Domestic violence is a 

crime. This has been thekey policy statement driving government and community reforms for 

the past 30 years. Criminalisation responds to the critique of early feminists that the privacy 

of the family created a screen behind which some men brutalised womenand children(Robyn 

Holder). Research and analysis which has explored and differentiated some of the issues 

integral to men’s and women’s experience of domestic violence has shown that women 

abused by partners or former partners are more victimised than men (Kimmel 2002, 

Saunders 2002, Walby & Allen 2004). They experience significantly higher rates of severe 

and dangerous violence i.e. being beaten up, choked, strangled, suffocated, 

threatened/assaulted with a weapon, or sexually assaulted, as well as more death, injury, and 
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hospitalisation (Mirrlees–Black 1999, Johnson & Bunge 2001,Tjaden & Thoennes 2000a, 

Saunders 2002, Archer 2000, Gadd et al 2002, Kimmel 2002, Richards 2003, Walby & 

Allen 2004). Women are also more likely to experience repeat victimisation, a longer history 

of violence, post separation violence and stalking, fear, threats, intimidation and assaults 

during stalking, serious threats, and fear thatthey or someone close to them would be harmed 

or killed (Jacobson et al 1994, Mirrlees-Black 1999, Budd & Mattinson 2000, Tjaden & 

Thoennes 2000a, Johnson & Bunge 2001, Gadd et al 2002, Hamberger & Guse 

2002,Saunders 2002, Dasgupta 2002, Walby & Allen 2004). Feminist and human rights 

scholars have approached this dilemma in a number of ways.  Some have argued domestic 

and other forms of violence amounted to torture under international standards; others have 

suggested that systems of gender discrimination in society create an environment where 

violence against women is condoned (Lambert & Pickering 2001). Considering the gravity 

of matter we need tough law enforcement, aggressive prosecutions, effective prevention 

programs and available shelters for families in distress. Most importantly, we need to insure 

that more people know and understand that domestic violence is not a private matter. It is a 

critical national problem that affects us all -- in every family, in every community, in every 

work place and in every school. 

INTRODUCTION 

Domestic violence has gained ascendancy as a priority in the legal domain. Its conversion 

from the status of ‘Trivial Personal issue’ to its establishment as a criminal act and very 

recently a human right issue portrays its severity. A common Indian house wife has a 

tendency to bear the harassment she is subjected to by her husband and the family. Initially 

there was no Robin Hood to save them from such draconian mishaps. However now due to 

the introduction of certain legislations, the state can no more shy away from its 

responsibilities in addressing the problem of domestic violence
3
. State is the new messiah of 

the women; at least that is the tag the state has acquired in the recent times. The major 

contention that had stopped the state from intervening in such matters was the label of 

‘private affair’; under the garb of which women were subjected to domestic violence within 

the four walls of her house. Fortunately, the veil of the tag ‘Private affair’ has been uplifted 

                                                             
3 Protection from Abuse Orders offer the shelter of the law -- PFAs are viewed as the first line of defense for 

someone trying to keep safe from an abusive partner.  By Mackenzie Carpenter, Post-Gazette 8/29/99. 

http://www.post-gazette.com/regionstate/19990829pfa1.asp 

 

http://www.post-gazette.com/regionstate/19990829pfa1.asp
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and now the state enjoys the full autonomy to intervene in matters pertaining to such issues
4
.  

Before getting into technical details it is essential to know the dimension of the term 

‘Domestic violence’. It includes anything and everything that pertains to mental, physical, 

sexual, verbal, emotional and economic abuse at large. 

Violence against women amounts to denial of their human rights and raises fingers on the 

poor mechanism that fails to provide adequate justice for women
5
. The oppression round the 

globe took a stagnant position(well, almost), when because of constant pressure by the 

Human Rights Commission, UNO, CEDAW etc; many countries had to pass some or the 

other law to safeguard the interest of women even in their private sphere. However, lack of 

enforcement and not lack of legislation is the major issue. Till date, domestic violence exists 

as a global phenomenon. Women still hasn’t lost the tag of ‘Weaker Sex’ and their struggle 

against the victimization continues.  

What is needed is a dual approach to the problem-the neo collectivist and neo socialist 

approach. Just like a man should not suffer on account of a woman, the vice versa of the same 

should prevail. Such a step would put both the sexes on an equal pedestal in all respects. 

Women, who have for decades been silent victims of oppression and enslavement will now 

have a better chance of fighting the injustice without slightest of hesitation. 

Enshrining their fundamental right, protected under article 21 i.e. Right to live with dignity 

would not only help them to evolve but also prove to be a marked milestone in Indian Legal 

System
6
. 

Fundamental Rights and Domestic Violence: 

Indian Judiciary has always been concerned to the position of women in the society. Article 

21, that talks about protection of life and liberty has been broadened and any inhuman 

treatment against any mortal is considered to be a violation of the aforementioned Article. 

The same principle was testified by the Delhi High Court, in the case of PV kapoor v. Union 

of India
7
. Further in the case of Francis Coralic Mulin v. Administrator Union territory of 

                                                             
4 Battered Women in the Courtroom: The Power of Judicial Responses, by James Ptacek. (Boston: Northeastern 
University Press 1999) 
5 Learning to Live Without Violence: A Handbook for Men, by Daniel Jay Sonkin, Ph.D and Michael Durphy, 

M.D. (Volcano Press 1989) 
6 The Battered Woman Syndrome, by Lenore Walker Ed.D. (Springer 1984) 
7 (1992) Cr Lj 140 (Del) 
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Delhi
8
,it was held that Right to life includes Right to live with dignity. Now the question that 

arises is Doesn’t the same precedent applicable on women; how can a woman live with 

dignity if she is being subjected to constant physical and mental torture. According to the 

widely accepted concept , a fair and just procedure that has been established by law that is 

reasonable in nature can intrude part III of the Indian Constitution
9
. How can any random 

person take the same privilege and play rashly with the fundamental rights of women? How 

are  they still allowed to break the lex supreme of the country? Why is judiciary srill 

paralyzed in this regard? Many questions, and no adequate solution till date
10

.  

In the case of Vishaka v. State of Rajasthan
11

, the dignity of a woman was held to be as the 

most valuable asset and an attempt was made to set up a correct precedent so as to safeguard 

the same. Even in the presence of  a rack full of legislation, provisions, precedents against 

this draconian disease that affects the society at large, no substantial growth or development 

in curbing this evil is apparent.  

What is the need of such a constitution that fails to protect the interest of the most integral 

part of the society? What we need is not thousands of papers that merely talks and discusses 

about this issue at length, we need a grand set up a perfect mechanism that says a big ‘NO’ to 

the domestic violence
12

.   

Criminalisation of Domestic Violence: With special reference to the Indian 

Penal Code 

Gone are the days of exclusive patriarchy, where in the male members enjoyed sovereignty 

not only on their houses but also on the body of their spouses. Initially, under the lights of 

patriarchy such violence became part of the customs. Judiciary till a very long time feared 

intervening in such matters considering it to be a private affair
13

. These, in India was 

considered very normal and thereby remained almost invisible till a very long period of time.  

                                                             
8 AIR 1981 SC 746 
9 Abused Men: The Hidden Side of Domestic Violenceby Philip W. Cook Praeger Publishers 1997 

Westport, CT ISBN: 0-275-95862-0 
10 The Ones Who Got Away: Women Who Left Abusive Partners, by Ginny NiCarthy (Seal Press 1987) 
11

 Violent No More: Helping Men End Domestic Abuse, by Michael Paymar (Hunter House 1993) 
12 Women and Male Violence: The Visions and Struggles of the Battered Women's Movement, by Susan 

Schechter (South End Press 1982) 
13 Groves, B.M. (1999). Mental Health Services For Children Who Witness Domestic Violence. The Future of 

Children, 9(3), 122-132 
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There existed a loophole in the criminal justice system. A person assaulted by someone on 

street, was categorised as crime whereas a women getting assaulted within the four walls of 

the house wasn’t. Both these acts qualified absolutely for assault, however one was a penal 

offence the other wasn’t.  The legislators had no explanation to this.  

In late 1960s this problem was finally identified. The storm of feminism had already stuck 

India, which led to the downfall of exclusive patriarchy
14

. This further shattered the 

legitimacy of domestic violence. Localised movements within the countries attracted the 

attention of International organisations. These exerted pressure on the government to comply 

with the international standards
15

. 

In 1980s the same wind was felt in India. After a chain of demonstrations by women across 

the country, came the first foundation stone pertaining to this matter. Section 498A, in the 

IPC that dealt with dowry death, 304b followed and then there were chains of legislations and 

provisions under the penal code that followed. These were considered to be significant steps 

towards a perfect jurisprudence in the country in favour of women. However, soon it was 

realised that these were not enough. Many ordeals were still left to be tackled
16

.  

How a criminal offence is perceived by the judiciary depend very much on the political and 

social strata. As stated by Sir White and Hans, crime is not an inherent activity rather depends 

under particular circumstances and is relation to specific processes. Domestic violence 

prevailed in India wasn’t legally defined as crime as the culture didn’t allow it to be labelled 

as crime. However, precedents have been setup overruling the existing customs on the 

grounds of violation of fundamental right and human right 

Domestic violence in context to human rights has been described at length in the next section. 

 

 

 

                                                             
14 Domestic violence and health: The response of the medical profession Emma Williamson Print publication 

date: 2000ISBN-13: 9781861342157Published to Policy Press Scholarship Online: March 2012 
15

 Ducharme, J.M., Atkinson, L. & Poulton, L. (2000). Success-Based, Noncoercive Treatment of Oppositional 

Behavior in Children From Violent Homes. Journal of the American Academy of Child & Adolescent 

Psychiatry, 39(8), 995-1004 
16 "Domestic Violence: Long-Term Effects of Domestic Violence." Welcome to the Clark County Prosecuting             

Attorney's Office. 1998. Web. 06 Dec. 2010. <http://www.clarkprosecutor.org/html/domviol      
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Domestic violence and Human Rights 

The inception of establishment of women's right as human's right occurred in 1970's when 

CEDAW was adopted by a majority of states who were a signatory to this convention. The 

basic objective of CEDAW is to eliminate discrimination against women. The primary focus 

of the CEDAW however, was originally on political and economic discrimination and issues 

that emerged in the public spheres of women’s lives. The UN Committee on the Elimination 

of Discrimination Against Women took what was arguably the most critical step towards 

having violence against women recognized as a human rights issue. In their 11
th
  session, 

under General Australian Domestic and Family Violence Clearinghouse Topic Paper: Human 

Rights and Domestic Violence Recommendation 19, the Committee submitted that gender 

based violence, that is, violence directed against a woman because she is a woman, or which 

affects women disproportionately, constituted a form of gender discrimination and could 

therefore amount to a breach of specific provisions of the CEDAW, regardless of whether 

those provisions expressly mentioned violence. The Declaration on the Elimination of 

Violence against Women provides a concise summary of the meaning and standard applied to 

the concept of due diligence
17

.  The Preamble asserts that violence against women is a 

manifestation of historically unequal power relations in society and that its eradication 

therefore requires an analysis of not only violent acts but of the social conditions, institutions 

and norms which perpetuate them. Soon after many other conventions, conferences started 

addressing the issue as an issue of concern, the same paradigm was adopted by the World 

Conference on Human Rights, that the human rights of women and of the girl child are an 

inalienable, integral and indivisible part of universal human rights. As an agenda for action, 

the Platform seeks to promote and protect the full enjoyment of all human rights and the 

fundamental freedoms of all women throughout their life cycle. It is an unfortunate legacy of 

the patriarchal structures upon which human rights law has been built, that issues pertaining 

primarily to women, such as domestic violence, continue to struggle for recognition within 

global human rights bodies and agendas
18

. However, developments over the last few decades 

have provided women with the basic mechanisms through which their rights under various 

international instruments might be enforced.  Much, however, remains to be done.  Women 

                                                             
17 Wilson, S.K., Cameron, S., Jaffe, P. & Wolfe, D. (1989). Children Exposed to Wife Abuse: An Intervention 

Model. Social Casework: The Journal of Contemporary Social Work, p.180-184. 
18 Anderson, S.A. & Cramer-Benjamin, D.B. (1999). The Impact of Couple Violence on Parenting and Children: 

An Overview and Clinical Implications. American Journal of Family Therapy, 27(1), 1-19. 
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who are multiply disadvantaged, such as indigenous women, migrant women, disabled 

women and older women have often been overlooked in the quest for ‘universal women’s’ 

human rights. As the century progresses we need to address every aspect of the human rights 

that the women have been deprived off. It is an axiom that such human rights issue are not 

merely a tool for ensuring law and order but a quest to achieve complete stability within the 

country
19

. 

 

Critique on Domestic violence Act, 2006 

Laws against domestic violence came very late in India. As earlier established violence has 

been man’s most deleterious weapon against women. Violence in a relationship since its 

primary form is unacceptable. Domestic Violence Act, 2006 was an attempt to teach women 

the same principle. It is the latest legislation that conforms the concept of protective 

discrimination by making special extended provisions for women.  

Following are some of the noteworthy features of the act:  

 The nature of remedies provided in the act is an amalgamation of both civil and 

criminal. On one hand, civil remedies improvise the condition of the victim while on 

the other hand criminal remedies punish the one responsible for such acts. Indeed a 

dual umbrella policy, a commendable provision. 

  Litigation matters under this act are instructed to be resolved as soon as possible to 

prevent further harassment of the victim. This not only ensures speedy justice but also 

acts an effective aid. It reveals the benevolence state has for such victims. 

 This act not only protects legal wives but also women with whom the person was 

illegitimately involved. This is an act to protect women and not particularly wives. 

 The act has a very futuristic approach. S.18 of the act allows the magistrate to protect 

the woman from acts of violence or even "acts that are likely to take place" in the 

future
20

. 

                                                             
19 Tutty, L.M. & Wagar, J. (1994). The Evolution of a Group for Young Children Who Have Witnessed Family 

Violence. Social Work With Groups, 17(1-2), 89-104. 
20 National Domestic Violence Hotline. What is Domestic Violence?. Retrieved November 28, 2011 from 

http://www.thehotline.org/get-educated/what-is-domestic-violence 
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Every coin has two faces, this social welfare legislation has its cons too. There are few 

ambiguity in the act that is claimed to promote favouritism. Following are some of the 

dark patches in the legislation: 

 The act currently is too inclined towards women. It might result in abuse of such 

provisions. Few women might use it as a tool to quench their revenge. It might lead to 

excessive torturous situation for the male members of the society.  

 The act breaks the string of traits that is essential for a successful marriage by 

promoting intolerance.  

 The law is wholly gender specific and rules out any possibility of domestic violence 

against a man. 

 

Recommendation: 

It is never too late to make a fresh beginning. With the same feeling in mind there are certain 

sets of recommendation which if followed can make an incredible change.  

 Refuse to witness violence: Forget embarrassment; intrude wherever you can see 

traces of domestic violence. Always remember, your delay in intrusion might cost a 

life.  

 Role of Police:  Police plays a major role in tackling the domestic violence cases. 

They need to be sensitized to treat domestic violence cases as seriously as any other 

crime. Special training to handle domestic violence cases should be imparted to police 

force. They should be provided with information regarding support network of 

judiciary, government agencies/departments. Gender training should be made 

mandatory in the trainings of the police officers. There should be a separate wing of 

police dealing with women’s issues, attached to all police stations and should be 

excluded from any other duty. 

 Considering the quantum of tragedy that is associated with domestic violence 

following methods should be followed so that this social evil can be uprooted from 

the soil completely: 

   National legislation should forbid all practices of domestic violence and acquaint 

with operational legal provisions, including the instantaneous amputation of the 

vicious partner from the common household and the environment of the woman and 
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her children, without prior evidence of violence, and on the first complaint without 

waiting for the court order
21

. 

 The concept of domestic violence should be demarcated in national legislation in such 

a way that it is treated as a serious criminal offence and severe sanction should be 

granted against the offender. 

 A review of existing national laws and comprehensive research are necessary. 

 The police and law enforcement agencies should  be granted the authority to carry out 

investigations and obtain evidence, and to lodge complaints on behalf of victims of 

domestic violence. 

 An abuser's psychological or mental violence may include constant verbal abuse, 

harassment, excessive possessiveness and isolation of the woman from her family and 

friends and therefore psychiatrists should be appointed for the victims. 

  Education is a tool that can completely eliminate this social nuisance. The more 

aware people are, the more they tend to stand against this evil. 

 

Conclusion: 

 

Women in India need to be empowered through employment opportunities, education, 

literacy, human rights and information regarding domestic violence, as this is a matter of their 

complete rights. Domestic Violence Act, 2006 was an attempt to protect women, but at the 

same time handful of women misuse it as a weapon. Legal intervention and redress need to 

be made available in situation of domestic violence. Assistance to help a woman after 

violence should be a part of the intervention strategy including credit support, employment, 

and rearrangement. There is also a need for a steady support for a woman in formal sectors – 

such as health, justice system, welfare, public and private sector etc. it should also extend to 

the informal sector such as local community, family, and friends. Although women’s human 

rights has been extremely in efforts for legislative and policy changes at  – local, national and 

international level, it is also equally important tool for grassroots organizing.  

  

                                                             
21 Lehmann, P., Rabenstein, S., Duff, J. & Van Meyel, R. (1994). A Multi-Dimensional Model for Treating 

Families that have Survived Mother Assault. Contemporary Family Therapy, 16(1), 7-23. 
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